3. The issue that was required to be adjudicated by the Hon'ble Supreme
Court was whether all the private respondents, against whom an order of
recovery (of the excess amount) has been made, should be exempted in
law, from the reimbursement of the same to the employer. The Hon'ble
Supreme Court while observing that it is not possible to postulate all
situations of hardship which would govern employees on the issue of
recovery, where payments have mistakenly been made by the employer, in
excess of their entitlement has summarized the following few situations,
wherein recoveries by the employees would be impermissible in law :

(i) Recovery from employees belonging to Grade Pay upto Rs 2800/-.

(i)  Recovery from retired employees, or employees who are due to retire
within one year, of the order of recovery.

(i)  Recovery from employees, when the excess payment has been made
for a period in excess of five years, before the order of recovery is
issued. _ _

(iv) Recovery in cases where an employee has wrongfully been required
to discharge duties of a higher post, and has been paid accordingly,
even though he should have rightfully been required to work against
an inferior post.

(v) In any other case, where the Court arrives at the conclusion, that
recovery if made from the employee, would be iniquitous or harsh or
arbitrary to such an extent, as would far outweigh the equitable
balance of the employer's right to recover.

4. As mentioned in para 3(iii) of FD Circular dated 22.07.2014 the cases
of extreme hardships as summarised in para 3 for waiving of recovery of
wrongful/excess payments made to Government Servants/Pensioners may
be examined by Administrative Department. Thereafter, concurrence of FD

(G&T) be taken.
_

(Naveen Mahajan)
Secretary, Finance (Budget)

Copy forwarded to the following for information and necessary action :

1. Principal Secretary to Hon'ble Governor, Rajasthan

2. Secretary to Hon'ble Chief Minister, Rajasthan

3. All Special Assistants / Private Secretaries to Hon'ble Ministers / State
Ministers / Sansadiya Sachiv, Rajasthan
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Government of Rajasthan
Finance Department
(Rules Division)

No. Fi4FD/Rules/2ens Jaipur, dated: .' 1 SEP 20
¥ 30 eDL| Rulwr) 208 Circular - - 25

Subject:- Regarding fixation of pay of employees of State
PSUs/Autonomous Bodies/Local Bodies/Panchayati Raj
Institutions etc. appointed in Government Service through
direct recruitment.

[t has come to notice of the Government that against advertisement for
various services in the State Government for direct recruitment, the employees
of State PSUs Autonomous Bodies/Local Bodies/Panchayati Raj Institutions etc,
apply for recruitment. In case they are selected for appointment in the service
of the State Government after appointment they claim for protection of pay
last drawn and for counting of service rendered in the State PSUs/Autonomous
Bodies/Local Bodies/Panchayati Raj Institutions etc.

The protection of pay on new appointment is permissible under rule 24
and 26 of RSR only to Government Servants who were already in service of the
Government after regular selection as per the provisions of the relevant
service rules. These provisions are not applicable to the employees of State
PSUs/Autonomous Bodies/Local Bodies/Panchayati Raj Institutions etc. i.e.
other than Government Servants.

Under the Rajasthan Civil Services (Conduct) Rules, 1971 also the
“Government Servant” means any person appeointed by the Government to
. any civil service or post in connection with the affairs of the State.

It is pointed out that the expression “the Rajasthan Government
Servant” means all persons whose conditions of service are regulated by the
rules promulgated under the proviso to article 309 of the Constitution and
their salary is charged to consolidated fund of the State.

Similar is the provision in the case of reverse position i.e. State
Government Employees are appointed in State PSUs/Autonomous
Bodies/Local Bodies/Panchayati Raj Institutions etc. In this regard the relevant
provision as contained in Section (I) of Appendix-IX of RCS (Pension) Rules,
1996, the relevant provision is reproduced below:-

Pay Fixation:- A Government Servant selected for a post in State PSUs
Autonomous Bodies will be free to negotiate his emoluments with the

111DAAPRATIMAN N jilA-4.docx @

enterprise/body. On appointment to a post in a Public Sector enterprise/
autonomous body on immediate absorption basis, a Government servant will
be at par with other employees of the enterprise/body and will be governed by
the rules of the enterprise/body in all respects.

In view of the above provisions for appointment in Government Service
no protection of pay shall be granted to the pay last drawn in the State PSUs/
Autonomous Bodies/Local Bodies/Panchayati Raj Institutions etc.

.

(Naveen Jain)
Secretary, Finance (Budget)

( RsR.22)3025)
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